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Summary 

Article 111 of the Constitution restricts the jurisdiction of federal courts to deciding actual “Cases” 
and “Controversies.” The Supreme Court has articulated several “justiciability” doctrines 
emanating from Article III that restrict when federal courts will adjudicate disputes. One 
justiciability concept is the political question doctrine, according to which federal courts will not 
adjudicate certain controversies because their resolution is more proper within the political 
branches. Because of the potential implications for the separation of powers when courts decline 
to adjudicate certain issues, application of the political question doctrine has sparked controversy. 
Because there is no precise test for when a court should find a political question, however, 
understanding exactly when the doctrine applies can be difficult. 

The doctrine’s origins can be traced to Chief Justice Marshall’s opinion in Marbury v. Madison ; 
but its modem application stems from Baker v. Carr, which provides six independent factors that 
can present political questions. These factors encompass both constitutional and prudential 
considerations, but the Court has not clearly explained how they are to be applied. Further, 
commentators have disagreed about the doctrine’s foundation: some see political questions as 
limited to constitutional grants of authority to a coordinate branch of government, while others 
see the doctrine as a tool for courts to avoid adjudicating an issue best resolved outside of the 
judicial branch. Supreme Court case law after Baker fails to resolve the matter. The Court has 
historically applied the doctrine in a small but disparate number of cases, without applying clear 
rules for lower courts to follow. Possibly as a result of the murky nature of the doctrine, it has 
regularly been invoked in lower federal courts in cases concerning foreign policy. 

However, a recent Supreme Court case, Zivotofsky v. Clinton, appears to have narrowed the scope 
of the political question doctrine. In a suit seeking the vindication of a statutory right in the 
foreign affairs context, the Court reversed a lower court’s finding that the case posed a political 
question. The Court explained that the proper analysis in such a situation begins not by asking 
whether adjudicating the case would require review of the foreign policy decisions of the political 
branches, but instead examining whether the plaintiff correctly interpreted the statute, followed 
by determining whether the statute was constitutional. 

The Court’s opinion appears to restrict the types of claims that can pose political questions, and 
seems to encourage courts to decide more statutory claims on the merits. In turn, the decision 
could lead to increased judicial resolution of controversies concerning the separation of powers, 
rather than resolutions between the political branches themselves. 
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Introduction 

Article 111 of the Constitution defines the proper scope of the federal courts’ jurisdiction as 
limited to adjudicating “Cases” and “Controversies.” 1 The Supreme Court has articulated several 
legal doctrines emanating from Article 111 that restrict when federal courts will adjudicate 
disputes, such as standing, ripeness, mootness, and the prohibition against issuing advisory 
opinions. 2 These “justiciability” doctrines are rooted in both constitutional and prudential 
considerations and evince respect for the separation of powers, including the “proper — and 
properly limited — role of the courts in a democratic society.” 3 One justiciability concept is the 
“political question” doctrine — according to which federal courts will not adjudicate certain 
controversies because their resolution is more proper within the political branches. 4 

Because the doctrine implicates the separation of powers, 5 application of the political question 
doctrine has sparked controversy. For example, the doctrine has regularly been invoked in federal 
courts in cases concerning foreign policy. 6 Federal courts have declined to adjudicate a recent 
challenge to the operation of the United States’ “kill list,” 7 certain claims alleging presidential 
violation of the war powers clause of the Constitution and the War Powers Resolution, 8 and 



1 U.S. Const, art. Ill; see Massachusetts v. E.P.A., 549 U.S. 497, 516 (2007) (“Article III of the Constitution limits 
federal-court jurisdiction to ‘Cases’ and ‘Controversies.’”). 

2 See Allen v. Wright, 468 U.S. 737, 750 (1984) (“All of the doctrines that cluster about Article III — not only standing 
but mootness, ripeness, political question, and the like — relate in part, and in different though overlapping ways, to an 
idea, which is more than an intuition but less than a rigorous and explicit theory, about the constitutional and prudential 
limits to the powers of an unelected, unrepresentative judiciary in our kind of government.”) (quoting Vander Jagt v. 
O'Neill, 699 F.2d 1166, 1178-1179 (D.C. Cir. 1983) (Bork, J., concurring)). 

3 Warth v. Seldin, 422 U.S. 490, 498 (1975). 

4 See Schlesinger v. Reservists Comm, to Stop the War, 418 U.S. 208, 215 (1974) (“[Tjhe concept of justiciability, 
which expresses the jurisdictional limitations imposed upon federal courts by the ‘case or controversy’ requirement of 
Art. Ill, embodies both the standing and political question doctrines.”). But see Erwin Chemerinsky, Constitutional 
Law: Principles and Policies 134 (2006) (“Unlike the other justiciability doctrines, the political question doctrine is 
not derived from Article Ill’s limitation of judicial power to “cases” and “controversies.”). 

5 See Baker v. Carr, 369 U.S. 186, 210 (1962) (“The nonjusticiability of a political question is primarily a function of 
the separation of powers.”). 

6 See Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 803 (D.C. Cir. 1984) (Bork. J„ concurring) (“Questions 
touching on the foreign relations of the United States make up what is likely the largest class of questions to which the 
political question doctrine has been applied.”). 

7 Al-Aulaqi v. Obama, 727 F.Supp.2d 1, 52 (D.D.C. 2010). 

8 See Sanchez-Espinoza v. Reagan, 770 F.2d 202, 209 (D.C. Cir. 1985) (dismissing a claim brought by Members of 
Congress arguing that President Reagan’s aid to Contras amounted to waging war in violation of the Constitution’s war 
powers clause on political question grounds); Crockett v. Reagan, 720 F.2d 1355, 1356-57 (D.C.Cir.1983) (affirming 
district court’s dismissal of suit brought by members of Congress challenging the presence of military advisors in El- 
Salvador as a violation of the War Powers Resolution and the war powers clause of the Constitution on political 
question grounds); Ange v. Bush, 752 F. Supp. 509, 514 (D.D.C. 1990) (challenge to President George H.W. Bush’s 
deployment order to the Persian Gulf as violating the War Powers Resolution and the war powers clause of the 
Constitution posed a political question); see also Campbell v. Clinton, 203 F.3d 19, 24-28 (D.C. Cir. 2000) (Silberman, 
J., concurring) (concurring in order to dismiss claims brought by Congressman alleging President Clinton’s order of 
airstrikes in Yugoslavia constituted violation of the war powers clause of the Constitution and the War Powers 
Resolution because the case presented a political question). But see Campbell v. Clinton, 203 F.3d 19, 37-41 
(D.C.Cir.2000) (Tatel, J., concurring) (political question doctrine not implicated by a challenge to President Clinton’s 
ordering airstrikes in Yugoslavia); Berk v. Laird, 429 F.2d 302, 306 (2d Cir.1970) (indicating that a challenge to the 
Vietnam War did not automatically implicate a political question). 
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